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Now comes Respondent, Hon. Jack R. Puffenberger, pursuant to S.Ct Prac.R.
12.01(A)(2)(b) and 12.04(A)(1) and Civ.R. 12(B)(6), and moves to dismiss Relator
Jennewine’s Verified Complaint for Writ of Quo Warranto, Mandamus, and Procedendo. The
grounds for Judge Puffenberger’s motion are that, based upon this Court’s clear precedent,
Relator Jennewine lacks standing to assert quo warranto, mandamus and/or procedendo
claims against him or against Respondent Jill Johnson, another township trustee. Judge
Puffenberger’s Civ.R. 12(B)(6) motion is well-taken because Relator can prove no set of facts
that would entitle him to quo warranto, mandamus, and/or procedendo relief, and Judge
Puftenberger asks the Court to summarily dismiss the Verified Complaint.

Judge Puffenberger’s motion is supported by the factual allegations of the Verified
Complaint along with the exhibits attached thereto, certain matters of public record, and his
memorandum of law below.

Respectfully submitted,

JULIA R. BATES
LUCAS COUNTY PROSECUTING ATTORNEY

By: /s/ Kevin A. Pituch

Steven Papadimos

John A. Borell

Kevin A. Pituch (counsel of record)

Evy M. Jarrett

Assistant Prosecuting Attorneys

Counsel for Respondent Hon. Jack R. Puffenberger




MEMORANDUM OF LAW

L. STATEMENT OF THE CASE AND FACTS

This 1s a quo warranto, mandamus, and procedendo action initiated by Relator John
Jennewine against Respondents Hon. Jack R. Puffenberger and Jill Johnson. Relator is one
of three township trustees (elected in 2021 for a four-year term) for Sylvania Township, Lucas
County, Ohio. Verified Complaint, §92-4, Ohio Supreme Court Case No. 2024-1238 (Aug. 30,
2024). Respondent Judge Puffenberger is judge of the Lucas County Common Pleas Court,
Probate Division, and Respondent Johnson is the duly appointed township trustee, also for
Sylvania Township, Lucas County, Ohio as the replacement for retired Trustee John H.
Crandell (also elected in 2021 for a four-year term). Id., 995-7, 12, 34-35.

Relator, dissatisfied with the selection of Trustee Johnson, asked the Lucas County
Prosecuting Attorney and the Ohio Attorney General to file a quo warranto action to remove
her from office. Because the Lucas County Prosecuting Attorney believed Trustee Johnson
had been properly appointed, she declined to pursue the extraordinary relief of ousting an
appointed trustee, and so far, the Ohio Attorney General has also not sought a writ for such
relief. Relator now asks this Court to do what they would not--expel Trustee Johnson from
office and order Judge Puffenberger to select another trustee. Id., §965-66, 73-76. As will be
established below, Relator, as a private citizen, lacks standing to seek quo warranto,
mandamus and/or procedendo relief and, given his lack of standing, the merits of his case are
unimportant so the Court should dismiss the Verified Complaint.

The material facts of Judge Puffenberger’s motion are undisputed. Relator is an elector

and a sitting township trustee for Sylvania Township, Lucas County, Ohio. Verified Complaint,



992-4. Former Sylvania Township Trustee John Crandell resigned from office on June 30,
2024. Relator and the remaining trustee, Neil Mahoney, could not agree on the appointment
of Trustee Crandall’s successor within the 30 days set forth such an appointment by R.C.
§503.24. Verified Complaint, 95-7, 14-21. As a result, Trustee Johnson was selected in August
of 2024 by a majority of the then-existing committee of five listed on the nominating petition
of Trustee Crandall when he last ran for office in 2021. Id., §922-47.

Since her appointment in August of 2024, Trustee Johnson has served as one of the
three trustees of Sylvania Township. Id. After neither the Lucas County Prosecuting
Attorney nor the Ohio Attorney General filed a quo warranto action, Relator requested that
Judge Puffenberger appoint a successor to former Trustee Crandall. See, Exhibit No. 1 (Aug.
23, 2024 letter, attached hereto). Judge Puffenberger has chosen not to do so. I1d., )12, 59-
60.

In seeking Trustee Johnson’s removal from office, Relator has asserted claims for the
extraordinary writs of quo warranto, mandamus, and procedendo. Relator alleges that
Trustee Johnson was improperly selected as the successor trustee for retired Trustee Crandell
and unlawfully holds the office of Sylvania Township trustee; that R.C. §503.24 required
Judge Puffenberger, as the Lucas County Probate Judge, to select Trustee Crandell’s
successor; that Relator asked Respondent to select a successor trustee; and that Respondent
has refused to do so. Verified Complaint, 4412, 60-67. Relator demands the following:

“This court should grant relief to relator John Jennewine under its original

jurisdiction and expel co-respondent Jill Johnson from office, correct the
Simkos’ prior unauthorized exercise of Judge Puffenberger’s power, and
compel the judge to timely fill the vacancy created by John H. Crandall’s

resignation from the township board of trustees.”

1d., 976.



II. LAW AND ARGUMENT

A. Standard for granting a dismissal motion pursuant to Civ.R. 12 (B)(6).

A motion to dismiss, pursuant to Civ.R. 12(B)(6), is a procedural device for testing the
sufficiency of a complaint or a petition filed in an original action with an appellate court. State
ex rel. Hanson v. Guernsey County Board of Commissioners, 65 Ohio St.3d 545, 548 (1992),; Assn.
for the Defense of the Washington Local School Dist. v. Kiger, 42 Ohio St.3d 116, 117 (1989). A
motion to dismiss should be granted when, after examining the complaint, it appears beyond
doubt that the non-moving party can prove no set of facts which would entitle him to the
requested relief. State ex rel. Seikbert v. Wilkinson, 69 Ohio St. 3d 489, 490 (1994); York v. Ohio
State Highway Patrol, 60 Ohio St.3d 143, 144 (1991). The Court must accept as true the factual
allegations contained in the complaint/petition. State ex rel. Seikbert v. Wilkinson, 69 Ohio St.
3d at 490; Mitchell v. Lawson Milk Company, 49 Ohio St.3d 190, 192 (1988). However,
unsupported conclusions of law are not considered admitted and are insufficient to withstand
a motion to dismiss. State ex rel. Seikbert v. Wilkinson, 69 Ohio St. 3d at 490; Mitchell, 40 Ohio
St.3d at 193; see also, State ex rel. Hickman v. Capots, 45 Ohio St.3d 324, 324 (1989).

In addition, the Court may rely upon facts from the public record. State ex rel. Everhart
v. McIntosh, 2007-Ohi10-4798, 9 8 (courts may take judicial notice of judicial opinions and
public records accessible from the internet); State ex rel. Crabtree v. Franklin Cty. Bd. of Health,
77 Ohio St. 3d 247, 249, n. 1 (1997) (in assessing a motion to dismiss, the Court may also
consider, as evidence, documents attached to the pleadings and matters of public record); State
ex rel. Neff v. Corrigan, 75 Ohio St. 3d 12, 16 (1996) (courts may take judicial notice of
appropriate matters in considering a motion to dismiss for failure to state a claim). Thus, in

considering Judge Puffenberger’s motion to dismiss, in addition to the factual allegations of



the Verified Complaint, the Court may consider the exhibits attached to it and the hand-
delivered letter from Relator to Judge Puffenberger, which is attached hereto as Exhibit No.
L.

Also, as will be explained below, Judge Puffenberger seeks dismissal of this case
because of Relator’s lack of standing to assert his Verified Complaint. Such a dismissal motion
is properly brought for resolution via Civ.R. 12(B)(6)—rather than via Civ.R. 12(B)(1)—as with
a motion seeking dismissal of a complaint/petition for lack of subject matter jurisdiction. As
stated by the Franklin County Court of Appeals:

“Lack of standing challenges the capacity of a party to bring an action, not the
subject-matter jurisdiction of the court. State ex rel. Jones v. Suster, 84 Ohio St.3d
70, 77, 1998 Ohio 275, 701 N.E.2d 1002. These issues are properly raised by a
Civil Rule 12(B)(6) motion to dismiss for failure to state a claim upon which
relief can be granted. Washington Mut. Bank v. Beatley, 10th Dist. No. 06AP-
1189, 2008 Ohio 1679, P10, citing Woods v. Oak Hill Community Med. Ctr., Inc.
(1999), 134 Ohio App.3d 261, 267, 730 N.E.2d 1037 (noting that dismissal for
lack of standing is a dismissal pursuant to Civil Rule 12(B)(6)); Bourke v.
Carnahan, 163 Ohio App.3d 818, 2005 Ohio 5422, P10, 840 N.E.2d 1101
(finding elements of standing are an indispensable part of a plaintiff's case); and
Kiraly v. Francis A. Bonanno, Inc. (Oct. 29, 1997), 9th Dist. No. 18250, 1997 Ohio
App. LEXIS 4753 (affirming Civil Rule 12(B)(6) dismissal of complaint for
plaintiff's lack of capacity to sue). Therefore, we will review the trial court's
dismissal based upon lack of standing under Civil Rule 12(B)(6).”

Brown v. Columbus City Schs. Bd. of Educ., 2009-Ohio-3230, q 4 (10" Dist.); see also, Bank of
Am., N.A. v. Kuchta, 2014-Oh10-4275, paragraph three of the syllabus (" Although standing is
required in order to invoke the jurisdiction of the court of common pleas over a particular
action, lack of standing does not affect the subject-matter jurisdiction of the court").

B. Relator does not have standing to bring a quo warranto action.

Relator, as a private citizen, has asserted a quo warranto claim, but he has not alleged

facts to show that he has the requisite standing to do so. Quo warranto actions are governed



by Chapter 2733 of the Ohio Revised Code. R.C. 2733.01 provides in part: “A civil action in quo
warranto may be brought in the name of the state: (A) Against a person who usurps, intrudes
into, or unlawfully holds or exercises a public office.” As against a person alleged to be
unlawfully holding a public office, the Ohio Attorney General or county prosecuting attorney
are granted the authority to file a quo warranto action. See, R.C. 2733.04-05. Neither the
Ohio Attorney General nor Lucas County Prosecuting Attorney has filed such a quo warranto
action against Trustee Johnson. In addition, Relator has not alleged that the Lucas County
Prosecuting Attorney is not available to seek quo warranto under R.C. 2733.07. See, e.g.,
State ex rel. Thomas v. Kane, 43 Ohio St. 3d 164, 164-165 (1989) (“When the office of
prosecuting attorney is vacant, or the prosecuting attorney is absent, interested in the action
in quo warranto, or disabled, the court, or a judge thereof in vacation, may direct or permit
any member of the bar to act in his place to bring and prosecute the action").

A private person, such as Relator, may assert a quo warranto action under R.C. 2733.06,
but only if he is a “person claiming to be entitled to a public office unlawfully held and
exercised by another.” So--the question is, does Relator possess the ability to do so-- does he
have standing to seek Trustee Johnson’s ouster from office? In terms of quo warranto
standing, this Court has stated:

“‘Standing is a preliminary inquiry that must be made before a court may
consider the merits of a legal claim.” Kincaid v. Erie Ins. Co., 128 Ohio St.3d 322,
2010-Oh10-6036, 944 N.E.2d 207, 99. ‘A party lacks standing to invoke the
jurisdiction of the court unless he has, in an individual or representative
capacity, some real interest in the subject matter of the action.” (Emphasis
added.) State ex rel. Dallman v. Franklin Cty. Court of Common Pleas, 35 Ohio St.2d
176, 298 N.E.2d 515 (1973), syllabus. ‘[T]he inquiry as to standing must begin
with a determination of whether the statute in question authorizes review at the
behest of the plaintiff.” State ex rel. E. Cleveland Fire Fighters' Assn., Local 500,

Internatl. Assn. of Fire Fighters v. Jenkins, 96 Ohio St.3d 68, 2002-Ohio-3527, 771
N.E.2d 251, 411, quoting Sierra Club v. Morton, 405 U.S. 727, 732, . . . (1972).



An action in quo warranto against a public official must be brought by the
attorney general or a prosecuting attorney, R.C. 2733.05, or by a person
claiming to be entitled to the public office unlawfully held and exercised by
another, R.C. 2733.06. After Flanagan lost the 2012 election, he asked the
Belmont County prosecutor to file an action in quo warranto seeking the ouster
of the elected Belmont County sheriff, David Lucas, but the prosecutor refused.
Flanagan then filed this quo warranto action under R.C. 2733.06, claiming
‘entitlement to the office of Belmont County sheriff’ as ‘the only qualified
candidate’ on the November 6, 2012 ballot.

R.C. 2733.06 sets forth the standing requirement for a private citizen to file the
action. It authorizes a ‘person claiming to be entitled to a public office

unlawfully held and exercised by another’ to bring an action in quo warranto.

In State ex rel. Halak v. Cebula, 49 Ohio St.2d 291, 361 N.E.2d 244 (1977), we
set out the two requirements for a relator to bring an action in quo warranto:

‘[H]e must show not only that he is entitled to the office, but also that it is

unlawfully held and exercised by the defendant in the action.” State ex rel. Heer

v. Butterfield (1915), 92 Ohio St. 428, 111 N.E. 279, paragraph one of the

syllabus; State ex rel. Lindley v. The Maccabees (1924), 109 Ohio St. 454, 2 Ohio

Law Abs. 181, 142 N.E. 888; State ex rel. Smith v. Nazor (1939), 135 Ohio St.

364, 21 N.E.2d 124.

Id. at 292. We emphasized that the claim of the individual asserting entitlement

to the office must be made in "'good faith and upon reasonable grounds."' Id. at

293, quoting State ex rel. Ethell v. Hendricks, 165 Ohio St. 217, 135 N.E.2d 362

(1956), paragraph three of the syllabus.”
State ex rel. Flanagan v. Lucas, 2014-Ohio-2588, 9 17-20; see also, State ex rel. Salim v. Ayed,
2014-Ohio-4736, 9 11 (“Ordinarily, an action in quo warranto must be brought by the attorney
general or a prosecuting attorney” and a “private person cannot maintain an action in quo
warranto except under the authority of R.C. 2733.06, and 'he must show not only that he is
entitled to the office, but also that it is unlawfully held and exercised by the defendant in the
action’”).

Taking together the undisputed facts noted above and this Court’s precedent, the Court

should easily find that Relator lacks standing to bring a quo warranto action against Trustee



Johnson and dismiss his Verified Complaint. First, Relator is neither the Ohio Attorney General
(nor one of his agents) nor the Lucas County Prosecuting Attorney (nor one of her agents).
Second, Relator does not claim the right to occupy the office held by Trustee Johnson as is
required by R.C. 2733.06. How could he be? He is already a sitting trustee of Sylvania
Township. Third, because Relator lacks standing to assert a quo warranto action, the Court
need not consider the issue of Johnson’s appointment before dismissing the Verified Complaint.
See, State ex rel. Ohio Stands Up! v. Dewine, 2021-Ohi10-4382, 9 5 (“A party must establish
standing to sue before a court can consider the merits of the claim”); State ex rel. Flanagan,
2014-Ohio-2588, 9 28 (“Because Flanagan lacks standing to bring this quo warranto action,
we do not reach the issue of Lucas's qualifications for office”); State ex rel. Ohio Academy of
Trial Lawyers v. Sheward, 86 Ohio St.3d 451, 469 (1999) (“It is well settled that before an Ohio
court can consider the merits of a legal claim, the person seeking relief must establish standing
to sue”).

While Relator insists otherwise, this Court’s recent decisions have made it clear that
where a relator lacks standing, the quo warranto action is to be summarily dismissed. State ex
rel. Flanagan, 2014-Oh10-2588, 9 30, J. Kennedy concurring (“But to reach the merits of whether
he is qualified, the dissent leaps over the first and fundamental requirement of a quo warranto
case brought under R.C. 2733.06: that the challenger have a good faith claim to the office.
No matter how enticing the merits of a case, the merits do not justify allowing a party who
lacks standing to bring it"); see also, Moore v. City of Middletown, 2012-Ohio-3897, 9 23 ("It is
well settled that standing does not depend on the merits of the plaintiff's contention that
particular conduct is illegal or unconstitutional. Rather, standing turns on the nature and

source of the claim asserted by the plaintiffs"). Since State ex rel. Flanagan, supra, this Court



has refused to rely on the cases Relator cites in his Verified Complaint to permit a review of the
merits of quo warranto claims. See, State ex rel. Flanagan, 2014-Ohio-2588, q 38, J. Kennedy
concurring (“Although some of our quo warranto cases may have caused confusion over
whether a relator in an R.C. 2733.06 action must show that he has reasonable grounds to
believe that he is entitled to the disputed office before the court will address the respondent's
entitlement to the office, today's decision makes clear that he must”); State ex rel. Salim v. Ayed,
2014-Oh10-4736, 9 11; see also, State ex rel. Ohio Stands Up!, Inc. v. DeWine, 2021-Ohio-4382, §
5; State ex rel. Ames v. Portage Cty. Bd. of Revision, 2021-Ohio-4486, 4 9 (“A party must establish
standing to sue before a court will consider the merits of the party's claim”). Accordingly,
Relator’s lack of standing precludes a review of the merits of his quo warranto claims and, for
that reason, Judge Puffenberger asks the Court to dismiss the Verified Complaint.

C. Because quo warranto is the exclusive remedy by which the right to hold a

public office may be litigated, Relator’s other claims should be dismissed as

well; assuming otherwise, he also lacks standing to assert mandamus
and/procedendo claims.

In addition to the quo warranto claim brought in his Verified Complaint, Relator has
also asserted mandamus and procedendo claims. However, his mandamus and procedendo
claims against Judge Puffenberger are related to his desire to expel Trustee Johnson from
office, and this Court has held that "quo warranto is the exclusive remedy by which one's right
to hold a public office may be litigated." State ex rel. Battin v. Bush, 40 Ohio St.3d 236, 238-239
(1988); see also; State ex rel. Bates v. Smith, 2016-Ohio-5449, q 10 (“Quo warranto is the
exclusive remedy to litigate the right of a person to hold a public office”); State ex rel. Flanagan,
2014-Oh10-2588, 9 12 (same). Because quo warranto is the exclusive remedy to oust Trustee

Johnson from office and because Relator’s mandamus and procedendo claims involve the



same remedy, these additional claims seeking the same result should also be dismissed. State
ex rel. Stamps v. Automatic Data Processing Bd., 42 Ohio St.3d 164, 167 (1989) (“Quo warranto
is the proper means for challenging a public official's right to hold office. . . and the remedy
of ouster can be pronounced in no other proceeding . . . Thus, even if Judge Kessler were
holding his position on the board illegally, mandamus would not lie to remove him”); State
ex rel. Crenshaw v. Hemmons-Taylor, 2023-Ohio-1379, § 19 (8" Dist.) (“No matter how these are
labeled, the thrust of relator's claims sound in quo warranto” and “relator lacks standing to
assert these claims in quo warranto and she may not avoid this standing requirement by
retitling her request for relief”).

If not, the Court may easily find that Relator, either as a Trustee or as a Lucas County
elector, does not possess standing to assert either a mandamus or procedendo claim. First,
this Court has explained the standing requirements for a mandamus action:

“To have standing in a mandamus case, a relator must be ‘beneficially
interested’ in the case. State ex rel. Spencer v. E. Liverpool Planning Comm., 80
Ohio St.3d 297, 299, 1997-Ohio-77, 685 N.E.2d 1251 (1997); see also R.C.
2731.02. ‘[T]he applicable test is whether [the] relators would be directly
benefited or injured by a judgment in the case.’ State ex rel. Sinay v. Sodders, 80
Ohio St.3d 224, 226, 1997-Ohio-344, 685 N.E.2d 754 (1997). It is difficult to
see how Ohio Stands Up!, a corporation, could be injured by discrimination
based on vaccination status or how it is directly harmed by the administration
of an allegedly harmful vaccine to children.

Moreover, although Ohio Stands Up! asserts that it has standing under the
public-right doctrine, that doctrine does not apply here. ‘The public-right
doctrine represents 'an exception to the personal-injury requirement of
standing.' ProgressOhio.org, Inc. v. JobsOhio, 139 Ohio St.3d 520, 2014-Ohio-
2382, 13 N.E.3d 1101, 99, quoting State ex rel. Ohio Academy of Trial Lawyers v.
Sheward, 86 Ohio St.3d 451, 503, 1999-Ohio-123, 715 N.E.2d 1062 (1999). To
bring such a case, the litigant must allege ‘rare and extraordinary’ issues
(emphasis sic), Sheward at 504, that are ‘of great importance and interest to the
public,’” Id. at 471. Not every allegedly illegal or unconstitutional government
action rises to that level of importance. Id. at 503-504. Upon review of the
complaint, we conclude that Ohio Stands Up! has not alleged ‘the type of rare

10



and extraordinary public-interest issue required by Sheward.’ ProgressOhio.org at
q12.”

State ex rel. Ohio Stands Up! Inc., 2021-Ohi0-4382, q 7-8; State ex rel. Ohio Academy of Trial
Lawyers v. Sheward, 86 Ohio St.3d 451, 503 (1999). Whether Relator i1s viewed as a sitting
trustee of Sylvania Township or as an elector of Lucas County, he cannot show that he
“would be directly benefited or injured by a judgment in this case” as this Court requires for
mandamus standing. Further, Relator cannot show that his request to remove a successor
township trustee whose term in office ends in December of 2025 is one of those "rare and
extraordinary" issues that are "of great importance and interest to the public" for public-
interest mandamus standing. Id. In addition, Sheward, as it concerns public interest standing,
has not aged well, and as of 2018, this Court “ha[d] not granted a public-right-doctrine
exception to standing pursuant to Sheward in the past 15 years.” State ex rel. Food & Water
Watch v. State, 2018-Ohi0-555, 9 30 (““ Sheward essentially allows this court to engage in policy-
making by ruling on the legislation of the General Assembly in cases that lack an injured
party, i.e., a party that can establish traditional standing. Thus, any authority provided by
Sheward 1s, at best, questionable”). Thus, Relator cannot show he has standing to seek
mandamus relief and this claim should be dismissed. /d.
Second, Relator does not have standing to bring a procedendo claim. As stated by the

Darke County Court of Appeals:

“A writ of procedendo is an order from a court of superior jurisdiction to one

of inferior jurisdiction to proceed to judgment. Yee v. Erie Cty. Sheriff's Dept., 51

Ohio St.3d 43, 45, 553 N.E.2d 1354 (1990). It is intended to remedy a court's

‘refusal or failure to timely dispose of a pending action.” State ex rel. Rodak v.

Betleski, 104 Ohio St.3d 345, 2004-Ohio-6567, 819 N.E.2d 703, 916 (internal

citations omitted). The writ tells the lower court to rule on a motion but does

not tell that court how to rule. State ex rel. Morgan v. Fais, 10th Dist. Franklin
No. 14AP-910, 2015-Ohio-1514, g 4. It ‘will not issue for the purpose of

11



controlling or interfering with ordinary court procedure.’ State, ex rel. Utley v.
Abruzzo, 17 Ohio St.3d 203, 204, 17 Ohio B. 439, 478 N.E.2d 789 (1985).

To be entitled to a writ of procedendo, Sponaugle must show ‘a clear legal right
to require the court to proceed, a clear legal duty on the part of the court to
proceed, and the lack of an adequate remedy in the ordinary course of the law.’
State ex rel. Brown v. Logan, 138 Ohio St.3d 286, 2014-Ohio-769, 6 N.E.3d 42,
q13.”

State ex rel. Sponaugle v. Hein, 2017-Ohio-1210, § 12-13 (2d Dist.). Because Relator is not a
party in any underlying litigation presided over by Judge Puffenberger, he does not have
standing to seek a writ of procedendo. 1d., § 12 (procedendo “is intended to remedy a court's
refusal or failure to timely dispose of a pending action"); State ex rel. Barnes v. Fuerst, 8" Dist.
Cuyahoga No. 73619, 1999 Ohio App. LEXIS 3126 (July 1, 1999) (“We find the motion to
dismiss to be well-taken. Alfrieda Barnes lacks standing to commence this action in
procedendo”).

Relator, perhaps recognizing that he does not have the necessary standing to be here,
argues that the Court should hear his claims anyway—it “should create an exception for [the]
standing requirement” because Relator will be “left without a remedy” otherwise. See, Verified
Complaint, Y969, 72. That argument fails as well. As this Court has explained:

“‘Finally, appellants argue that even if they cannot bring a quo warranto action

on their own behalf, the court should exercise its power under R.C. 2733.04 to

direct the attorney general to commence an action in quo warranto on their

behalf. However, the only case in which we explored this question held that

‘the power of the court under this section should, as a general rule, be exercised

only when something relating to the court, or its business, renders it necessary

or advisable.” Thompson v. Watson, 48 Ohio St. 552, 553, 31 N.E. 742 (1891).

Appellants argue that the matter does pertain to the courts, because the

mosque's money is still being held by the Franklin County Clerk of Courts. This

connection is too thin a reed. The court is holding the mosque's money not for

itself or because of an issue regarding court functions. It is holding the money

pending resolution of the dispute between the factions at the mosque.
Following the holding in Thompson, we refuse to direct the attorney general to

12



bring a quo warranto action on behalf of appellants against the members of the
Old Board.

Appellants argue that unless the court allows them to bring a quo warranto case
or directs the attorney general to bring such an action, they are without a
remedy. The court of appeals correctly analyzed this issue:

‘Relators aver that, so far, neither the attorney general nor the prosecuting

attorney has agreed to proceed on their behalf. While we recognize that the

statutory requirements of R.C. Chapter 2733 place relators in a difficult

position, relators' plight is not a reason to allow them to proceed with this

action. . ..’

Thus, despite the fact that appellants and similarly situated litigants may have

no remedy if they cannot persuade the attorney general or a prosecutor to

Initiate a case, the statutes allow no other outcome. This fact may raise an issue

for the legislature to address, but it is not a reason to allow appellants to

proceed.”
State ex rel. Salim v. Ayed, 2014-Ohi0-4736, 9 25-28; see also, Kirby v. Oatts, 2020-Ohio-301,
40 (2d Dist.) (“simply because the statutory mandates governing standing for quo warranto
actions leave the Plaintiff Board without a remedy to determine the validly elected Board does
not affect our decision; this is an issue for the legislature to address”). As a result, Relator’s
lack of standing requires dismissal of all his claims even if it leaves him without a remedy,
other than perhaps next year’s general election when Sylvania Township electors can decide

for themselves whether to retain Trustee Johnson.

III. CONCLUSION

Based upon the foregoing undisputed facts, Judge Puffenberger’s motion to dismiss
is well-taken and should be granted. Relator does not possess standing to ask the Court
to expel Trustee Johnson from office or to order Judge Puffenberger to get involved. His
requested relief, no matter how it is charactered (as quo warranto, mandamus, and/or
procedendo), is unavailable to him as a matter of law. Therefore, Judge Puffenberger
moves the Court to dismiss Relator’s Verified Complaint on the ground that it does not

state a claim or cause of action against him upon which relief can be granted.
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Respectfully submitted,

JULIA R. BATES
LUCAS COUNTY PROSECUTING ATTORNEY

By: /s/ Kevin A. Pituch

Steven J. Papadimos

John A. Borell

Kevin A. Pituch (counsel of record)

Evy M. Jarrett

Assistant Prosecuting Attorneys

Counsel for Respondent Hon. Jack R. Puffenberger

CERTIFICATE OF SERVICE

A copy of the foregoing Motion to Dismiss was sent by electronic mail on the 13" day
of September 2024 to: Counsel for Relator John Jennewine, Andrew R. Mayle, Benjamin G.
Padanilam, and Nichole Kanios Papageorgiou; and to Counsel for Respondent Jill Johnson,

Douglas G. Haynam.

Respectfully submitted,

JULIA R. BATES
LUCAS COUNTY PROSECUTING ATTORNEY

By: /s/ Kevin A. Pituch

Steven J. Papadimos

John A. Borell

Kevin A. Pituch (counsel of record)

Evy M. Jarrett

Assistant Prosecuting Attorneys

Counsel for Respondent Hon. Jack R. Puffenberger
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